
Criminal Law Outline – Taylor-Thompson 2004

Crime = Actus reus (the act) + mens rea (mental state)+ circumstances + causation + result – defenses

Purposes and Limits of Punishment (8/30)

1. Incapacitation

· Belief that by committing a crime, one is more likely to commit a similar crime again – thus by removing them from society, we make it safer.

· Assumes that no crimes are committed in prison or that they are unimportant, that prison does not teach individuals to be more severe criminals, and that no one replaces them in society.

· Problems – costs in terms of expense of incapacitation, overly-harsh sentences, prison violence.

2. Deterrence 

· General deterrence – to society

· Specific deterrence – to individual

· Assumes rational actors, and that perpetrators will be caught.  

· Problems – criminals are not always rational, may not know or understand the consequences, or may face disproportionate consequences.  

3. Retribution

· Assumes that individuals are rational actors, and that when they choose their actions, society should respond accordingly.  State takes control of punishment and retribution to prevent vigilante justice.  Also assumes that a criminal has an advantage over the victim.

· Problems – Only corrective, not preventative.  

4. Rehabilitation

· Original goal was to reform criminals to allow them to get back into society.  Does not recognize all individuals as being in control of their behavior – seeks to aid them in gaining control.  

5. Uphold the strict meaning of the law and social order 

Culpability

For Levels of Culpability and their differences, see page 979

Criminal Act/Voluntariness

· Requires commission of actus reus (act). [p95-97]

· Generally must be for (1) past (2) voluntary (3) wrongful (4) conduct (5) specified (6) in advance (7) by statute.  

· Proctor v. State (9/8 – p97)


· Defendant was convicted of “keeping a place” with the intent to sell illegal alcohol.

· Court overturns conviction, holding that there must be an omission or commission – actus reus.  Further, there is no overt act in connection with a criminal intent.  Court reasons that one cannot accurately determine which intents will and will not be acted upon.   

· United States v. Maldonado  (9/8 – p106)
Omission
· Defendant was convicted for possession of drugs after an undercover agent, seeking defendant’s friend, had left the drugs in the their hotel room.  

· Court finds that to be guilty of possession, one must “control” the drugs, which Maldonado did in effect.  

· Even though an overt act was not committed by Maldonado, the court finds that there was a criminal intent.  Illustrates that there may be a blurring between act requirement and criminal intent – act requirement must not be taken too literally.  

· Court punishes an omission as if were an act.  

· Martin v. State (9/8 – p114)
Intent & Voluntary
· Defendant was convicted of being drunk on a public highway after police took him from his home to the highway.  

· Court reverses conviction finding that he did not have criminal intent, as the was on the highway against his will.  

· Commission of the act, which was met, must be combined with criminal intent in order to sustain a conviction.  

· People v. Grant (9/8 – p115)
Voluntary acts
· Defendant was convicted of battery against a police officer.  After drinking in a bar, defendant’s alcohol-aggravated illness caused him to attack against his will.   

· Court orders a retrial, finding that while defendant’s act was claimed to be involuntary, he was aware of the effects that drinking had on him, and he voluntarily chose to drink knowing what could happen by doing such.  Court equates to an omission.  

· In determining whether or not an act is voluntary, courts can use a wide or narrow time frame – here the scope is wide to find the voluntary nature.  

· People v. Decina (p121)
Anticipating involuntariness
· Defendant had an epileptic seizure while driving, and killed four people.

· Court finds Decina guilty, holding that with knowledge of his condition, and by voluntarily driving alone, Decina knew that there was a significant chance that someone would be injured.  

Omissions

· Jones v. United States (9/13 – 102) social duty to care
· Defendant was a friend of the family of an out-of-wedlock infant.  Defendant assumed the duty to care for the child, but let the child die due to malnutrition.  

· Court rejects the argument that there was no legal duty of care, and holds the defendant liable. 

· Court finds four situations where one has a duty:

1. When statute imposes a duty to care for another

2. Where one stands in a certain status relationship to another

3. Where one has assumed a contractual duty to care for another

4. Where one has voluntarily assumed the care of another, and prevented others from rendering aid.  

Status Offenses

· Robinson v. California (9/13 – p121)

· Defendant was convicted under a state law that criminalized being “addicted to the use of narcotics.”  Defendant had track marks and admitted to the occasional use of narcotics.

· Court holds that only a crime can be committed, not one’s propensity to commit it.  Law cannot punish one for their status, or for having a disease.  Punishment of one’s status is cruel and unusual punishment under the 8th Amendment, which applies to the states via the 14th.

· Powell v. Texas (9/13 – p124)

· Defendant was arrested for public drunkenness (see mpc 250.5 – p1024)  

· Court rejects the argument that defendant is being punished for his status as an alcoholic, but rather is being punished for his act.  Punishing the acting on one’s status is not the same as punishing the status.    

· Dissent reasons that if being drunk is beyond one’s control, one should not be punished for it.  

· Johnson v. State (9/13 – p127)

· Defendant delivered two children while regularly using cocaine.  Statute prohibited mothers from ingesting controlled substances that are transferred to the child.  

· Court reverses charges against defendant, citing that the intent of the legislation was not to punish mothers, which could reduce the level of care/precaution that children receive by dissuading mothers from coming to the doctor. 

· Rule of lenity – if statutes can be construed in more than one way, interpret in the favor of the accused.  

Limitations on Punishment of Culpable Conduct

Proportionality

· Ewing v. California (9/15 – p71) Supreme Court 2003 – Three Strikes Laws
· Defendant stole $1200 worth of golf clubs, and was sentenced to life in prison under a three strikes statute.  

· Court upheld conviction, finding that it was not grossly disproportionate to the crime/crimes committed.  Court said further that there are different theories of punishment, and that states are free to choose which one they want so subscribe to.  Proportionality depends upon which theory of punishment adopted.

· [Seems to be punishing based both on the crime, and on defendant’s status as a repeat offender]

· Rummel v. Estelle (p71) Supreme Court 1980

· Defendant was a three time offender who had committed non-violent felonies of obtaining goods under false pretences and passing bad checks.  

· Court upholds life with possibility of parole conviction, and held that it did not violate the 8th Amendment.  

· Solem v. Helm (9/15 – p72) Supreme Court 1983

· Defendant committed a seventh non-violent felony by issuing a bad check for $100.  Was sentenced to life without parole.

· Court overturned the conviction, citing the cruel and unusual nature of the punishment, which is banned by the 8th Amendment.  Court issued a three factor determination of the proportionality of a crime:

1. Gravity of the offense and harshness of the penalty

2. Sentences applied to other criminals in the same jurisdiction

3. Sentences applied to similar criminals in other jurisdictions

· Harmelin v. Michigan (9/15 – p72) Supreme Court 1991?

· Defendant was first time offender convicted of possessing 672 grams of cocaine.

· Court upheld the life w/o parole sentence – granting deference to the state legislature.  

Legality

· Keeler v. Superior Court (9/15 – p142) CA Sup. Ct. 1970

· Plaintiff beat his ex-wife to the point that it caused the death of her 8 month old unborn child.  Child would have had strong chances of viability.  

· Court fails to interpret the killing of the fetus as murder under the statute.  

· Conduct cannot be criminalized after the fact (statute did not cover fetuses [art 1 sec 9 clause 3])

· Criminal liability must be imposed by statute (Due Process concerns)

Specificity – Vague Laws

· Chicago v. Morales (9/15 – p144) Supreme Court 1999

· Chicago City Council enacted an ordinance that prohibited street gang members from loitering in public.  It required police to reasonably believe the person was in public and a gang member, that there was loitering, that a call to disperse was issued, and that the individuals ignored the call to disperse.  

· Court overturns convictions under the ordinance, and finds that the ordinance violates Due Process protection under the 14th Amendment.  

· The ordinance fails to provide fair notice (what is loitering, how long must one disperse for)

· The ordinance has the potential to be arbitrarily enforced.  

· Court indicates that individuals can engage in conduct up to but not including criminal behavior.  Individuals are entitled to fair notice

· Papachristou v. Jacksonville (9/20 – p149) Supreme Court 1972

· Supreme Court strikes down vagrancy law that punished many classes of people including “rogues, vagabonds, common gamblers, common drunkards, common night walkers, thieves, pilferers, lewd wanton and lascivious people… etc.).

· Court finds that the statute is too vague, and allows for selective enforcement while criminalizing many normal and acceptable activities.  

Mens Rea – The Guilty Mind
Strict Liability

· People v. Dillard (9/20 – p160) California C of A 1984

· Defendant was carrying a loaded gun in public, but claims to have no knowledge that it was loaded.  His claim of lack of knowledge was not permitted at trial.  

· Defendant was convicted, with the court holding that mens rea was not required for his guilt.  While the law generally requires mens rea, there are exceptions for certain behaviors that are in and of themselves a danger to society.  Whether or not it is known, the risk of carrying a loaded gun in public is dangerous.  

· Strict liability (p164):

· Substantive strict liability – liability without moral fault

· Pure strict liability – liability without a culpable mental state with respect to any objective element.

· Impure strict liability – liability without a culpable mental state with respect to at least one element.  

Proof of Intent

· Morissette v. U.S. (9/20 – p 166) Supreme Court 1952

· Defendant, a junk dealer, was convicted of knowingly converting government property for taking old and rusting air force bomb shells from an air force practice bombing range.  

· Court reverses conviction, reasoning that when the law is unclear about whether or not a criminal intent is required, it serves the purposes of justice to allow it as a defense.

· Court differentiates between:

· Malum in se – crimes that are wrong in and of themselves (theft, arson)

· Malum prohibitum – crimes that society chooses to prohibit, but would not necessarily be wrong in and of themselves

· Lambert v. California (9/20 – p 175) Supreme Court 1957

· Plaintiff was convicted for failure to register with her municipality as a convicted felon (for forgery).  

· Court finds that defendant was not guilty as there was no proof of her intent.  She had no knowledge of the law, which while not normally an offense, does require notice (which was absent here).  Wholly passive conduct.  (statute ruled unconstitutional).    

Categories of Culpability

· Regina v. Faulkner (9/27 – p 180) Court of Crown Cases Reserved Ireland 1877

· Defendant accidentally set fire to a ship while intending to steal rum from its cargo.  

· Court finds Faulkner not guilty for arson, as he did not have the requisite intent to burn the ship.  Intent is a necessary element of a crime, and must be shown with respect to each part of the crime.  

· Categories of culpability in the Model Penal Code, and how they would apply here (p193) [see also p 979]:

	Culpability Level
	Mental State

	Purposely
	intent to commit the crime in question

	Knowingly
	knows almost certainly that act will lead to the crime in question

	Recklessly
	consciously disregarding a substantial risk of harm

	Negligently
	reasonable person would have realized the risk of harm

	Strict liability

	Mental state irrelevant


	Culpability Level
	Act
	Why?
	Other Components?

	Purposely
	lights match
	to burn the ship
	intends to burn the ship

	Knowingly
	lights match
	to steal the rum
	Knowing that fire was likely (practically certain)

	Recklessly
	lights match
	to steal the rum
	consciously disregarded a substantial risk

	Negligently
	lights match
	to steal the rum
	any reasonable person would have seen a risk

	Strict Liability
	lights match
	irrelevant
	only concerned with lighting match


Mistake of Fact

· Regina v. Prince (9/27 – p197) Court for Crown Cases Reserved Ireland 1875

· Defendant is charged for taking a girl of 16 years of age without her father’s permission.  He claims to believe that she was 18 – mistake of fact with respect to age.

· Court upholds conviction, and finds that the mistake of fact was irrelevant, as the intent of the law was not to be based upon actual knowledge of the age, but rather to punish the act itself, irrespective of the beliefs/intentions of the perpetrator.  Strict liability with respect to age.  

· State v. Guest (9/27, 10/4 – p208) Alaska Supreme Court 1978

· The case questions whether or not in a statutory rape case, if ignorance of the age of the person can be raised as a defense.  

· The court holds that mistake of fact can be used to reduce a sentence and the level of culpability.  Court reasons that this is required as mens rea is an essential element of a crime (except public welfare crimes – which this is not).

· An aberration.  

Mistake of Law

· United States v. Baker (10/4 – p218) US Court of Appeals, 5th Cir. 1986

· Defendant was convicted of selling counterfeit watches.  He claims that he did not know that it was illegal.  

· Court rejects ignorance of the law argument.  Proving knowledge of the law would free numerous criminals, and would be virtually impossible to prove.  Defendant was on notice as the law had been published – there was no reliance on a conflicting statement of law.  

· How do we differentiate from Lambert?

· In Lambert, there was no notice, and the conduct was wholly passive.  Additionally in US v. Baker, he knew it was a civil violation.

· Commonwealth v. Twitchell (10/4 – p226) Supreme Judicial Court of Mass. 1993

· Defendants were parents of a child that they let die for religious beliefs that distrusted doctors.  Defendants employed agents of the “Christian Science” church to care for their child spiritually, but failed to seek medical advice.  Defendants rely on an attorney-general legal opinion which seems to allow exceptions in such situations for religious beliefs. 

· Court holds that defenses can be based on official statements of law, even if they turn out to be false.  

Capacity for Mens Rea

· Hendershott v. People (10/4 p231) Supreme Court of Colorado 1982

· Defendant assaulted ex-girlfriend while drunk.  The lower court barred evidence about defendant’s mental illness, citing a distinction between specific and general intent crimes, with this being the latter.  

· Court found that evidence about one’s mental state was admissible, as it can negate one’s mens rea – which is a requirement.  Court cites due process requirement that allegations be proven beyond a reasonable doubt – thus implying that defendants can raise defenses.  Defenses can be raised with respect to each element, as they all must be proven beyond a reasonable doubt.  

· State v. Cameron (10/11 – p236) Supreme Court of NJ 1986

· Defendant, while intoxicated, attacked an individual playing cards with friends in a vacant lot.  She used a broken bottle to assault the individual, and resisted arrest.  Defendant sought to use voluntary intoxication as a defense.  

· Court refuses to allow evidence of intoxication as a defense.  Court distinguishes between specific and general intent crimes, where intoxication is a defense for the former, but not the latter.  
· Must be really drunk.
· [Intoxication in general – see MPC 2.08 on p984]
Rape

· Model Penal Code – p 919, 1010

· Rape is present if a male has sex with a female, not his wife, if:

· Compels submission by force, or threat of force

· He has impaired her judgment with drugs or intoxicants

· The female is unconscious

· Rape is felony of second degree unless (whereupon it is 1st degree)

· Injury upon anyone is committed

· Victim was not a voluntary social companion of the actor when the crime was committed

· Gross sexual imposition – male who has sex with female, not his wife, guilty of felony of 3rd degree if:

· He compels her to submit by threat that would prevent resistance by an ordinary woman, or

· He knows that the woman suffers from a mental disease or defect which renders her incapable of judgment

Actus Reus

Force

· People v. Barnes (10/11 – p912) Supreme Court of California 1986

· Marsha M went to defendant’s house to purchase marijuana, and indicated that she did not want to stay long.  Defendant was angered by her desire to leave.  Defendant pressured her into sex, whereupon she complied out of fear of violence.  

· Law require use of force/fear, and against will.

· Court rejects lower court’s argument that there was no measurable resistance, finding instead that resistance is not necessary to sustain a rape charge.  Court instead looks to the circumstances, and finds that a lack of consent was expressed in several ways.  

· Court finds that use of force and fear of use of force are interchangeable.

Nonconsent
· State v. Smith (10/11 – p924) Supreme Court of Connecticut 1989

· T met defendant at a bar with a friend, and they all went to dinner together.  T and defendant went back to his apartment, whereupon defendant made advances, which were resisted.  Defendant threatened T which compelled her to submit to sex.  

· Court finds that while the defendant cannot be expected to know the inner thoughts of the victim, they can be held to a reasonable person standard.  Here the victim’s actions (objective manifestations of nonconsent) were sufficient to establish a lack of consent, and defendant was unreasonable to expect otherwise.  

· Act is nonconsensual sexual intercourse, and mens rea is negligence.  

Nonconsent - Lack of Affirmative Expression of Consent

· In the Interest of M.T.S. (10/11 – p 929) NJ Supreme Court 1992

· CG was a 15 year old, who lived in the same house as 17 year old MTS.  One night after a history of previous physical conduct, CG alleges to have awoken to sexual intercourse with MTS.  CG did not give consent.  

· Court upholds the conviction finding that the element of force can be met by being:

· No more force than needed for penetration, or

· Sexual penetration in the absence of consent.  

Mens Rea

· People v. Mayberry (10/12 – p 957) California 1975

· Defendant assaulted victim in public.  She felt compelled to return to his apartment, where he forcibly had sex with her, despite her lack of consent.

· Court finds a lack of consent, but questions the defendant’s mens rea.  They find that mens rea is a question for the jury, for with a valid mistake of fact regarding consent, the rape charge could not be upheld.  

· Reasonable person standard.  

· Estrege/Henderson debate p 958

· Estrege is concerned about the tendency to focus on woman’s conduct.  Suggests that women should have some degree of resistance.

· Henderson believes that if the focus on his mental state, it may bring it back to the woman, and putting her on trial.  Makes it more intrusive for the woman.

Rape shield laws


History of accused is generally admissible


History of victim is not generally relevant

Homicide

· Kansas Statutes – example of typical homicide statutes (p292)

· Murder in the first degree is the killing of a human being committed:

· Intentionally and with premeditation, or

· In the commission or attempted commission or flight from an inherently dangerous felony.  

· Murder in the second degree is the killing of a human being committed

· Intentionally, or

· Unintentionally, but recklessly manifesting extreme indifference to human life

· Voluntary Manslaughter is the intentional killing of a human being committed:

· Upon sudden quarrel or in the heat of passion, or

· Upon an unreasonable but sincere belief that the circumstances justified the use of deadly force

· Involuntary Manslaughter is the unintentional killing of a human being committed:

· Recklessly

· In the commission, attempted commission, or flight from any felony that is not inherently dangerous…

· During the commission of a lawful act in an unlawful manner.

· Vehicular Homicide is the unintentional killing of a human being committed while operating a motor vehicle in a manner that creates an unreasonable risk of injury… that deviates from a reasonable standard of care. 

Manslaughter

Involuntary Manslaughter
· State v. Williams (10/12 – p 370) Court of Appeals of Washington 1971

· Defendants were parents of a 17 month old child, who became ill with a toothache.  The ache gradually got worse, but the parents did not take the child to the doctor out of fear that it would be taken away for negligence.  The child died from gangrene due to a severe infection.  

· The Court held that by failing to exercise ordinary care, one could be guilty of involuntary manslaughter.  While the law does not require a child to be taken to the doctor at the first signs of illness, there comes a point where ordinary care would require it.  Negligence.  

· Court rejects cultural argument that Native Americans had different standards of ordinary care.

· Porter v. State (10/12 – p379) Fla 1956
Vehicular
· Appellant was driving at about 60-65 mph in an unfamiliar road, and in the process drove through a stop sign and killed another individual.

· The court found that there was gross negligence, but not of the type necessary to support a conviction of manslaughter.   

· US v. Walker (10/13  - p424) DC Superior Court 1977
Misdemeanor Manslaughter 

· Defendant was carrying an unlicensed handgun, and accidentally dropped it, killing an individual.  

· Court upheld misdemeanor manslaughter charge.  Does not require gross negligence, but holds one strictly liable for the actions that result from their misdemeanor.  

Voluntary Manslaugher
· People v. Walker (10/13 – p322) IL Court of Appeals 1965

· Defendant was with friends drinking on their porch when approached by a belligerent drunkard who waved his knife menacingly at them.  The drunk would not leave, and attacked the defendant, cutting his arm.  Defendant in turn knocked the drunk over with a brick, and stabbed him.  

· Court finds that defendant was not guilty of murder, but rather of voluntary manslaughter.  The killing was committed in the heat of passion, and there was not time to cool down.  

· Rowland v. State (10/13 – p331) Supreme Court of Miss. 1904
Adultery
· Defendant was visiting his wife, who resided at a friend’s house.  Finding her in bed with another man, he shot at the man but unintentionally killed his wife.

· Court finds that under other circumstances it would be considered murder, but since it was in the heat of passion, it is only manslaughter.  State law allowed for adultery to be sufficient to meet the requirement of heat of passion.  

· People v. Berry (10/18 – p339) Supreme Court of CA 1976

· Defendant was convicted of murder for strangling his “wife” after an argument.  She had been taunting him, and expressing her desire to break of the marriage, while intentionally sexually arousing him.  

· Court finds “adequate provocation” and reduces the murder sentence to voluntary manslaughter.  Adequate provocation does not have to happen spur of the moment, but can build up over time – so long as there is no cooling off period and so long as the motive is not vengeance.  

· People v. Wu (10/18 – p350) Court of Appeal of CA1991 cultural provocation
· Defendant killed her son and attempted suicide.  Her relationship with her “husband” was emotional and misleading.  Her attempted suicide was alleged to be out of a fit of passion.

· Court decides that defenses of culture and unconsciousness should have been included in the jury instructions.  The former could have led to a finding of provocation, for her culture could have explained her fit of passion.  

Murder

· Essential elements, each of which the government must prove beyond a reasonable doubt are as follows:
· Accused causes the death of another person
· At the time of the killing, the accused acted with malice aforethought (ill will, intent)
· Malice – can be express or implied.  Express malice is when the accused has a deliberate intent to kill.  Implied malice is when there is no considerable provocation or when the accused exhibits an AmH 
· While motive often factors into trial, it is not something that has to be proved, rather it helps to explain the malice.  
· Differentiating between levels of murder:

· 1st Degree – killing + express malice + premeditation + deliberation

· 2nd Degree – killing + malice (either express - intent to kill, or implied – extreme indifference)

· Voluntary Manslaughter – killing + provocation + heat of passion

Intentional Murder (Second Degree)

· Francis v. Franklin (10/18 – p307) Supreme Court 1985

· Defendant, after escaping prison, killed a man after he refused to give him his car.  Defendant claims that the gunshot was a mistake, and was unintended.  

· Court overturns, finding that there was a presumption that by shooting the gun, it was intended to harm.  They reason that this unjustly shifts the burden of proof, as the state must prove each element beyond a reasonable doubt.

Extreme Recklessness

· Commonwealth v. Malone (10/18, 10/20 analysis  – p386) PA 1946

· Defendant played “Russian Poker” with a friend by pointing a loaded gun at his head, and pulling the trigger.  On the third pull, his friend was killed.  

· Court finds that defendant was guilty of intentional murder, as intent can be found in recklessness that disregards a substantial risk.  


· People v. Protopappas (10/20 – p387) CA 1988

· Defendant, a dentist, was aware of patients medical sensitivity to anesthesia, and overdosed three patients.  

· Court found defendant guilty of murder for ignoring a high probability of death.  

· Berry v. Superior Court (10/20 – p387) Cal App 1989

· Defendant owned a pit bull, which he kept chained in his yard.  Despite warning neighbors, a child came into the yard and was attacked and killed by the dog.   

· Court found that negligent behavior does not have to be tried as manslaughter, but can be tried as murder under the implied malice theory.  

· State v. Davidson (10/20 – p 388) Kan 1999

· Woman kept several violent Rottweilers who had frequently broken through the fence, threatening others.  She had trained them in a sport called Schutzhund, but had did it improperly, which risked pack behavior.  Dogs escaped and mauled a child to death.

· Court found defendant guilty of murder under the extreme indifference theory as she was aware of the risk, and extremely indifferent to it.  

· Commonwealth v. Dorazio (10/20 – p389) PA 1950

· Defendant was a professional boxer who chased and beat a man to death.  

· Court found that intent to kill can be inferred by circumstances (professional boxer) when there is an intent to harm.    

· People v. Watson (10/20 – p390) Cal 1981

· Defendant was drunk, and was speeding.  He drove through a red light, and nearly avoided a collision.  He again sped up, approached another intersection, applied brakes but collided with another car, killing two people.

· Court found that the vehicular manslaughter statute would permit a murder charge, and that the evidence would support a finding of implied malice.  

	Evidence Showing:
	Possible level of homicide:
	If evidence shows

	Intentional killing
	1. 1st degree murder

2. 2nd degree murder

3. voluntary manslaughter
	1) Premeditation and deliberation

2) Impulsive act

3) Provocation – heat of passion without cooling off period

	Unintentional killing
	1. Felony murder (1st degree)

2. 2nd degree murder

3. Involuntary manslaughter
	1) During course of a felony

2) Ab & M heart, extreme recklessness, intent to do serious bodily injury

3) Negligence/gross negligence/ recklessness/ misdemeanor


Aggravated Murder
First Degree Murder – Premeditation

· Premeditation requires two separate elements:

· Planning/premeditation – purchasing a gun, planting a bomb, plotting

· Deliberation – time lapse, choice to engage, 2nd thought before acting, interruption between killing and commencement of act. 

· United States v. Watson (10/25 – p312) DC C of A 1985
· Defendant was fleeing a police officer, and went into an apartment.  When the officer came in, defendant struggled with officer, obtained his gun, and after the officer pleaded for his life, shot him I the chest, killing him.
· Court upholds first degree murder conviction. 
· Planning and premeditation shown when defendant sits at table awaiting arrival of the police officer
· Deliberation is shown when the officer begs for his life, defendant pauses, then shoots.  
· Austin v. U.S. (10/25 – p317) DC Cir. 1967

· Creates a conception of the difference between first and second degree murder, with the former being in cold blood, and the latter being in the heat of passion.  The differentiation should be on the degree of meditation, not the length of time. 

· Mercy killing (10/25 – p320) 1984

· Sentence of woman reduced for moral and ethical reasons – killed her husband who was in constant pain.  

·  Commonwealth v. Gould (10/27 – p321) Mass 1980

· Defendant suffered from schizophrenia.  He killed his former girlfriend to death.

· Court allowed evidence of his mental illness to be introduced to mitigate the premeditation element, even if his intent to kill was present.  Case illustrates that you have to have premeditation and deliberation to meet first degree murder requirements.  

· Must be able to meet requirements.

Felony Murder

(10/27) Generally felony must be inherently dangerous.  Find guilt of felony first, then eligible for felony murder guilt.  

· Theories of felony murder (see analysis 11/1):

· Proximate cause theory – felony causes danger – defendants and co defendants are all responsible.  Immaterial who the killers are, all are held liable.  Not nec. Foreseeable.  Very broad.

· Protective person theory – only concerned with innocent lives lost in the felony – killer does not matter.  Liability only extends to innocent victims.  Almost strict liability with respect to innocent lives lost.  

· Agency theory – only have felony murder in course of felony – only liable for own actions and those of accomplices – does not cover other killings.  Majority doctrine – seems more limited.  Must be foreseeable – not liable for accideental.  

· State v. Martin (10/27 – p392) NJ 1990

· Defendant and others attended a party, and were asked to leave after causing a disruption.  They set fire to the hallway, which ended up killing an individual sleeping in an apartment.

· Court reverses felony murder charge finding that the jury should have been instructed in unforeseeable deaths which lack culpability.  

· Must engage in a felony that results in death of another that is either foreseeable or reasonably probable.

· People v. Stamp (10/27 – p404) Cal App 1969

· Defendants robbed a business while armed.  While not directly harming anyone, an obese man died of a heart attack.

· Court upheld the first degree murder conviction finding that a strict liability standard, not a foreseeable one, was proper.  But-for argument.    

· People v. Hickman (10/27 – p206) App ct of IL 1973

· Defendant was in the process of escaping a burglary.  In the escape attempt, a police officer accidentally shot and killed another officer.

· Court finds that the perpetrator of the felony does not actually have to commit the murder – merely setting about a chain of events that leads to murder can suffice.  (proximate cause)  

· People v. Washington (p408) – does not extend felony murder to when would-be victim kills co-conspirator.  (agency theory)  

· Cabaltero (p410) – court holds perpetrator liable for his killing of a co-perpetrator.  

· People v. Gladman (11/1 – p411) COA NY 1976

· Defendant killed a police officer a short time after a robbery, and a half-mile away from the scene of the crime.  Officer was searching for defendant.

· Court finds that felony murder is generally a question of fact for the jury, and they are to deliberate whether or not the felony murder took place in the immediate flight from the robbery.  

· Court uses following criteria to decide:

· Same location

· Distance between where the felony takes place and the killing

· Interval of time between acts

· Possession the loot from the crime

· Whether or not place of safety reached

· Police in close pursuit

Felony Murder Found

1. D and Co-D commit felony (A/R) 

victim dies of heart attack

Stamp

2. D & Co-D commit felony (burglary)

Cop kills cop

Hickman

3. D & Co-D commit felony 

Victim kills innocent

Paune (in Hickman)

4. During felony (A/R)

Co-D kills Co-D

Cabaltero

No Felony Murder

5. Co-D commits arson

Kills self

Ferlin

6. D & Co-D commit A/R

Victim kills Co-D

Washington & Morris (cited in Hickman)

7. D & Co-D commit felony

8. Police kill victim

Death Penalty and Capital Murder


(see notes 11/1)

1972 Furhman v. Georgia, Supreme Ct. struck down the death penalty.  Some thought that it was incompatible with evolving standards of decency, and it was barbaric.  Sentencing procedures found to be inconsistent an unequal.  

1976 Gregg v. Georgia – Supreme Ct. upheld a Georgia death penalty statute.  Idea that if discretion in death penalty is guided, it can be applied fairly.  Separate punishment phase, appellate review, and rational procedure to guide sentencer at the penalty phase.  Court encouraged a statutory listing of aggregating factors.  For procedure, discretion of jury must be guided to avoid arbitrary imposition of death.  

1976, Woodson – court invalidated mandatory death penalty.  

Pre 1977, death penalty was not limited to murder.  Coker v. Georgia case invalidated death penalty for rape – death penalty for crimes less than murder is cruel and unusual..  

Aggravating Circumstances

· Olsen v. State (11/1 – 436) WY 2003

· Defendant had been sentenced to death for robbing a bar and shooting/killing three people.  He contends that the jury instructions about mitigating circumstances and the findings of aggravating circumstances were improper.  

· Court finds that “atrocious and cruel” has to be something beyond murder, otherwise it is meaningless as all murder is such.  They also find that great risk of death to 2 or more people does not include intended victims.  

· Court also found that jury instructions in sentencing were improper, because they improperly lead the jury to believe that defendant could be released if not given death – biases.  

Mitigating Factors

· See notes on 11/3

· Generally such things as:

· Related to the offense

· Related to the background

· Impairments

· Human being

· Record

· Impact on defendant’s family?

· Social value

· Age

Generally not listed to provide flexibility.

Categorical Limits

· Tiscon v. Arizona (11/1 – 459) S.Ct 1987

· Petitioners were two brothers who aided their father in escaping from prison.  While on the road the father brutally killed a family of four.

· Court upholds capital punishment for the brothers, finding that reckless indifference to human life (with major participation) can satisfy the requisite mes rea for the death penalty.

· Atkins v. Virginia (11/3 – 464) S.Ct. 2002

· Petitioner was sentenced to death, but is mildly retarded.

· Court overturns death sentence, citing that the practice of executing retarded people is on its way out, and that it should not be a mitigating factor as the person is unable to comprehend what they are doing.  Violates the 8th Amendment.  

· McCleskey v. Kemp (11/3 – 472) S Ct 1987

· Petitioner was sentenced to death.  He argues that there is a system of bias against African Americans like him.

· Court sustains conviction finding that while there are disparities, absent specific evidence of discrimination, a showing of bias alone does not show that there was bias against defendant.  

· Thompson v. OK p471

· People under 16 can’t be executed.  Court is reexamining this matter now in Roeper v. Simmons.  

Attribution of Criminality 

Attempt v. Preparation

· Substantial Step – MPC p.644, 997 – sub step in the furtherance of a crime.  (conspiracy just has a step test, not sub step) 
· Dangerous proximity – greater the gravity and probability, the greater the chance of a crime.  Incorporates questions of harm and nearness of danger

· Physical Proximity – Some overt act directly tends towards the completion to the crime.  

· Probable Desistance – Course of events would naturally result in the crime intended.  

· Indispensable Elements – Must have control over every indispensable element.

· Abnormal step – step beyond which a normal citizen would take – very broad (perhaps violates constitution)   
· Unequivocal – requires an unequivocal manifestation of the crime.  
· People v. Murray (11/8 – p642) S.Ct. of CA 1859

· Defendant was convicted of attempted incestuous marriage.

· Court overturns conviction finding that beyond a mere intent to commit a criminal act, there must be a manifestation of the intent.  Preparation alone does not suffice.  

· McQuirter v. State (11/8 – p645) COA Al 1953

· Defendant was convicted of intent to assault and rape after he lingered around a white woman who was on her way home.

· Court finds that intent was a question for the jury, and that there is enough evidence for a reasonable jury to find guilt.  

· People v. Rizzo (11/8 – p648) COA NY 1927

· Defendant was with accomplices, searching for a company employee who was taking the payroll money to the bank.  They never found them, but were convicted of attempt.

· Court overturns the sentence, finding that more than intent alone is needed – commission of acts must actually lead to the crime.  Proximity to success test.

· Tension between finding attempt early enough to prevent crime, but late enough to not find innocent people guilty.

Abandonment (See p 657 for MPC definition)

· People v. Staples (11/9 – 655) CA COA 1970

· Defendant rented an office above a bank, and started drilling into the bank, above the vault, intending to rob the bank.  He then became uncertain of whether or not he would finish.

· Court affirmed the conviction, finding that there is no abandonment once an act is committed that caused harm or sufficient danger of harm.  

Impossibility

· Legal impossibility – even if carried out, not legally a crime.

· Factual impossibility – situation is not such that a crime can be committed.  

· Booth v. State (11/9 – p665)

· Defendant arranged to buy a stolen coat from an acquaintance.  Police set up a sting, and apprehended defendant.  

· Court overturns the conviction, finding that since the coat was no longer stolen, the crime was impossible.

Complicacy (accomplice liability) – See MPC p 982

Accessorial Act

· Gaines v. State (11/9 – p699)

· Defendant drove his friends away from the bank they just robbed.

· Court overturns conviction finding that the jury did not foreclose the possibility that he was merely present, and informed of the robbery after it was done.  

· State v. Tally (702)

· Defendant intercepted a telegram which would have warned another party that there were people intending to kill him – he was killed.  

· Court finds that Tally was an accessory (accomplice) as he intended to aid the criminals and committed an act in furtherance of that intent.  Murder upheld.  

Mens Rea

· Mens Rea of Complicacy

· Offense culpability – in respect to conduct, circumstance, or result elements of the offense.

· Aid culpability – culpability with respect to the facilitative or encouraging effect of accomplices actions

· Perpetrator culpability – with respect to principal’s intentions

· People v. Beeman (714)

· Appellant was convicted of aiding and abetting a robbery of his sister-in-law for advising the perpetrators, though he renounced his desire to be involved.  

· Court overturns the conviction, finding that knowledge that a crime will be convicted is not the same as an intent to commit the crime.  

· Wilson v. People (11/10 722)

· Defendant was convicted of aiding and abetting a robber, despite his claim that his purpose was entrapment.

· Court reverses the conviction, finding that absent criminal intent, one is not guilty.

Conspiracy

Nature of the Conspiracy

· State v. Verive (750 - 11/15)

· Court upholds conspiracy to dissuade and attempt to dissuade, even though they were both from the same transaction.  Since elements of both were not identical, it was acceptable.

· Blockburger test – identical elements.  If after elements from first crime are used, remaining elements are enough to prove second, then they are separate.  

Agreement

· US v. Moussaoui (764 – 11/15)

· Standard for probable cause to bring an indictment is relatively low.

· US v. Recio (767 – 11/15) S.Ct. 2003

· Defendants were caught trying to purchase drugs after police had apprehended the individuals transporting them.  Defendants argue that the conspiracy became impossible to carry out.

· Court finds that a conspiracy does not cease to exist because the police intervene.  So long as conspirators are unaware of the fact, and they have not stopped pursuing the conspiracy, they are liable.

Mens Rea of Conspiracy

· People v. Lauria (770 – 11/17)

· Defendant owned a phone answering service, which in part, provided services to known prostitutes.  

· Court overturns the conviction finding that knowledge that a crime will be committed is not the same as intent to commit the crime, unless there is 1) Direct evidence, or 2) inference of intent to participate based on interest in the activity or the aggravated nature of the crime.  

Incidents of Conspiracy

· US v. Diaz (780 – 11/17) US COA 7th 1988

· Defendant was convicted of possession of a firearm in connection with a drug deal, though his accomplice was the one that possessed the gun.

· Court upholds the conviction finding that possession (or commission of a crime) can be transferred to coconspirators in a conspiracy.  One is responsible for the actions of their coconspirators in furtherance of the crime.

· Pinkerton rule-

· Conspirators are liable for all criminal acts of other conspirators that are:

· In furtherance of conspiracy

· Within scope of conspiracy

· Reasonably foreseeable as a consequence of the agreement.

· Limitations:

· Reason

· Withdraw – merely establish that you notified one co-conspirator.  

Justification (see p 986) and Excuse

Defensive Force

· People v. La Voie (489)

· Defendant was driving home after work one night, when a car full of drunks rammed his car from behind.  He pulled over, was approached in a menacing manner by the driver, and he in turn shot the driver.  

· Court finds that it was justifiable homicide, as when an individual has reasonable grounds for believing that they will be seriously harmed or killed, they are justified in defending with force.

· State v. Leidholm (497)
Battered Spouse

· Defendant killed her husband while he was asleep one night after a particular abusive evening.  She argued that she suffered battered wife syndrome.

· Court overturns the conviction, finding that a subjective test should be employed in battered wife syndrome cases.  

· Conduct is excused if 

· There was an actual belief that it was justified

· When the belief was reasonable

· People v. Goetz (521 – 11/29)

· Defendant was riding the subway, when a youth asked him for $5.  He proceeded to shoot the youth and his three friends.  He claims that his past experience with muggings allowed him to believe that this is what was going to happen.

· The court finds that the objective standard is more appropriate, and reinstates the murder and assault charges.  Court rejects subjective standard as excusing too much criminal activity.  

· Tennessee v. Gardner (524 – 11/29)

· A police officer shot the fleeing suspect of a home robbery after he would not stop.

· The court finds that the lethal force was not justified as there was no showing of probable cause of dangerousness.  Cannot shoot non-violent offenders.

· People v. Ceballos (535)

· Defendant set up a trap gun in his garage after a burglary.  It killed a boy after he tried to break in.

· Court finds that the use of deadly force is not justified.  They judge it by a standard of what would have been acceptable if the defendant was present at the time of the break in.  Since no threat of force, unjustified.

Necessity (caused by thing/situation)

· Queen v. Dudley & Stephens (539 – 12/1) Queens Bench 1884

· Defendants were stranded at sea without food and water.  Without consent they killed the weakest person and ate them.

· Court finds that even when faced with necessity, it is still murder.  There is no clear evidence that the killing would have saved a life, or would have been necessary.  

Duress (caused by a person)

· Model Penal Code (see 566 or 984) (broad and flexible – tends to be subjective)
· If threatened, coercion can be a defense – person of reasonable firmness
· Unavailable as a defense if the defendant put himself in harms way
· Women cannot claim that they were subservient to their husbands
· If the conduct was otherwise justifiable, it can still be a defense.
· State v. Crawford (560 – 12/1)
· Defendant claims to have been compelled into robbing and kidnapping others to repay a drug debt.
· Court finds that there was no duress as the defend put themself in harms way, there were opportunities for escape, and there was no threat of imminent harm.  
· US v. Contento Pachon (568 – 12/6)
· Court allows duress instructions for a drug smuggler who feared for his wife and child’s safety after threatened.  Fairly subjective.  
Insanity

· People v. Serrano (581 – 12/6)
· Man kills wife and pleads insanity for God telling him to do such.
· Court finds that an objective standard should be used to ascertain whether society would view the acts as right or wrong.  
· Guilty but mentally ill (609)
· Some statutes allow juries to find an individual guilty of committing the act, but mentally ill and deserving of treatment.  Problem in that the people often do not get treatment.  
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